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THE CONSTITUTIONAL ARGUMENT IN THE FOURTH 
CATILINARIAN ORATION 

The fourth oration against Catiline has been read and studied by 
many generations of teachers and students, and it is audacious to suggest 
that our interpretation of Cicero's argument in it is fundamentally wrong; 
but so it seems to me. Students invariably leave the Catilinarian episode 
with the understanding that Lentulus and his fellow-conspirators were 
executed under the authority vested in the consul by the final decree of 
the Senate, and on the constitutional side Cicero's speech is regarded as 
a defense of the propriety and constitutionality of this course of action. 
This view of the case is directly or impliedly taught in all the annotated 
editions of the orations which have come under my eye. In point of 
fact, however, in the fourth Catilinarian oration the speaker not only 
makes no defense of the senatus consultum ultimum, but he does not even 
refer to the fact that this measure had been passed. The omission is 
clearly intentional, for in two passages (§§5 and 10) Cicero gives a brief 
summary of the action which the Senate had taken with reference to the 
conspirators. In the second passage (§ 10), in view of Cicero's argument 
in that connection, his failure to mention the final decree is especially 
noticeable. This avoidance of all reference to the matter may be explained 
in two ways. Either the senatus consultum ultimum did not confer authority 
on the magistrate to take extra-constitutional action in specific cases, 
or else Cicero wishes to put his action in punishing the conspirators on 
some legal basis other than the power vested in him by the final decree. 
The first hypothesis is untenable on either theoretical or historical grounds. 
The Senate never passed this extraordinary measure, as Caesar says 
(B. C. i. 5), nisi paene in ipso urbis incendio atque in desperatione omnium 
salutis. The bill introduced martial law under a modified form. It 
presupposed prompt and secret action. To wait for a meeting of the 
Senate and to divulge the plans of the magistrates would have robbed it 
of all value. But we are not obliged to rely on general considerations, 
because elsewhere (In Cat. i. 4) Cicero tells us that the passage of the 
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final decree in itself authorized the consul to inflict even the penalty 
of death. This interpretation of the measure comes out clearly also in 
Sallust Cat. 29: 

ea potestas per senatum more Romano magistratui maxuma permittitur: 
exercitum parare, bellum gerere, coercere omnibus modis socios et civis, domi 
militiaeque imperium atque iudicium summum habere; aliter sine populi iussu 
nullius earum rerum consuli ius est. 

The phrase domi imperium atque iudicium summum habere covers 
explicitly the right to impose the death sentence without appeal. It is 
clear that the first supposition made above will not explain Cicero's atti- 
tude in the oration, and we must conclude that he wished to base his 
action in executing the conspirators on some other legal ground than the 
passage of the final decree. What is his constitutional attitude then in this 
oration ? It seems clear from reading it that he conceives of the Senate 
as a criminal court, sitting under his presidency. It has heard the evidence 
and the confessions of the culprits (cf. In Cat. iii. 8-13); it may properly 
impose the sentence of imprisonment or even of death, because the accused 
are hostes, and therefore have forfeited their right as citizens to appeal 
to the popular assembly. This conception of the situation is not only 
implied by Cicero's frequent use in the oration of such words as iudicare 
( e - g-> §§ I0 > l &)> applied to the proposed action of the Senate, but it is 
explicitly stated in orations of a later date, e. g., in Phil. ii. 18, and In 
Pis. 14, where Cicero remarks: 

crudelitatis tu, furcifer, senatum consul (Piso) in contione condemnas ? Non 
enim me qui senatui parui. Nam relatio ilia salutaris et diligens fuerat consulis; 
animadversio quidem et iudicium senatus. 

His reason for taking this attitude is apparent. He carefully ignores 
the fact that, under the interpretation of the constitution which he and 
his party accept, he can inflict the death penalty by virtue of the final 
decree which the Senate has already passed, because for so extreme an 
exercise of authority he wishes to have the specific approval and legal 
support of the Senate. 

Of course Cicero did not make a set argument in support of the judicial 
competence of the Senate. Constitutional arguments, such as we are 
accustomed to in modern legislative bodies, seem to have been rare in the 
Roman Senate; and it was better strategy to assume in his speech and 
in his method of action that the Senate could sit as a criminal court than to 
raise the question of its competence by directly claiming judicial power 
for it. Without examining the precedents carefully, his assumption 
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would be readily granted. On many occasions which his hearers would 
recall, conspiracies and murders had been reported to the Senate; it had 
appointed commissions of inquiry, or had laid before the popular assembly 
the question of establishing quaestiones extraordinariae, or special courts. 
A general remembrance of these incidents would lead his hearers to accept 
without question the view that the Senate could adjudicate criminal cases. 
A careful examination of the facts, however, seems to show that there 
is no case on record in which the Senate actually exercised judicial powers. 
It does not seem even to have enjoyed the right to delegate judicial com- 
petence in criminal cases. The commissions appointed by it did hear 
cases and impose the penalties of fine or imprisonment, but this was done 
by virtue of the recognized right of the magistrate who presided over the 
court, and not through the delegation of judicial power to the commission 
by the Senate. Cicero's argument, therefore, in the fourth Catilinarian 
oration was well conceived to accomplish its purpose, but will not bear 
examination from the constitutional point of view, and it is probably the 
intentional obscuration of his major premise, noted above, that the Senate 
could act as a supreme court in criminal cases, which has led to the 
prevalent misconception of his line of reasoning. 

Frank Frost Abbott 
University of Chicago 

ON A PASSAGE IN VIRGIL'S FIRST ECLOGUE 

En umquam patrios longo post tempore fines, 
pauperis et tuguri congestum caespite culmen 
post aliquot mea regna videns mirabor aristas ? 

Heyne, in his monumental edition of Virgil, proposed a new inter- 
pretation of the puzzling verses above cited (Eel. i. 68-70), breaking with 
the explanation given by commentators from the days of Servius to his 
own, and so impressing subsequent editors that his innovation today 
carries the weight of established authority. Before Heyne, post had been 
construed as a preposition, accompanying aliquot aristas, which on the 
strength of Servius' explicit statement and a passage in Claudian was 
supposed to have the meaning of messes and hence of annos. The shep- 
herd declares simply his desire to return after many days to his little realm. 
So Ambrose Phillips understood the lines, as his pleasing imitation in his 
second pastoral shows. The passage is appropriately cited by Greenough 
and Kittredge: 

When shall I see my hut, the small abode 
Myself had rais'd and cover'd o'er with sod ? 



